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ESSENCE AND BASIS OF DECISIONS
OF THE EUROPEAN COURT
(SCIENTIFICAND PRACTICALANALYSIS)

In the article, based on a legal analysis of the case
law of the European Court of Human Rights, the general
characteristic of the significance of precedents for the
implementation of the principle of margin of apprecia-
tion of the States Parties to the Convention is formulat-
ed. As a result, the corresponding analysis leads to the
conclusion that the state’s margin of appreciation de-
pends, at least, on the need to expand the legal frame-
work of a person in accordance with the development
of international relations.

Keywords — margin of appreciation, precedent,
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Defining the margin of appreciation, the sphere of
state entry, that is, the group of interests, the rights pro-
tected by the Convention by important criteria, such as,
for example, the existence of consensus between mem-
ber states, in the sense of legal regulation of public rela-
tions. Thus, in the case “B v. France”, the Court, having
analyzed the legislation of France and the United King-
dom, approved the existence of fundamentally different
approaches pertaining to the internal affairs of the state.
In the Court’s view, the daily inconvenience caused to
the applicant cannot be justified on the grounds of pro-
tecting the interests of the whole society.

So, despite the lack of consensus on this issue, and
accordingly, with full discretion of the State, the Repub-
lic of France violated the discretion it possesses in ac-
cordance with Art. 8 of the Convention.

In principle, as a result of the analysis of judicial
practice on this issue, determining the margin of appre-
ciation, the most important is the assessment of how
much and subject to which parameters the margin of
appreciation of States become, at least to some degree,
predictable for the states themselves. Of course, the le-
gal precedent system formed by the Court, in effect,
gives States the opportunity to foresee, to some extent,
the possibility of using legal intervention at its limits.
However, the Convention system, formed by the case
law on the part of the Court, in our estimation, does not
provide sufficient opportunity for the participating coun-
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tries to organize and to some extent anticipate the con-
sequences of their intervention. It is, of course, the prin-
ciple of the “Convention as a living organism”, as de-
fined by the Court. This principle is not reflected in the
Convention, but it has wide application in the case law
of the Court. It is important to note

It should be noted that in spite of the fact that the
Court’s decisions have a precedent essence, in the pres-
ence of which there is an opportunity for states to en-
sure predictability to a certain extent, nevertheless, the
very essence of precedent decisions is not able to pro-
vide predictability and certainty for the state, consider-
ing the wide application and impact of the “Convention
as a living organism” defined by the Court. That is, the
margin of appreciation presupposes the powers that are
given to the states that fulfill their international legal ob-
ligations, in accordance with international treaties. At the
same time, considering the precedent established by the
Court, the “Convention as a living organism”, the state’s
margin of appreciation depends, at least, on the need to
expand the legal framework of a person in accordance
with the development of international relations.

A vivid example of the above is also the decision of
the Court in the case against the Republic of Armenia.

This is the decision in the case of “Bayatyan v. Ar-
menia”. This case is especially important in the practice
of the European Court in that the Chamber by its deci-
sion gave a concrete expression to the fact that the ap-
plicant’s rights were not violated, and the Upper Cham-
ber, using the “Convention as a living organism” clause,
determined that the Republic of Armenia violated human
rights.

In particular, the Upper Chamber, in order to justify
the adoption of the case in its production, appealed to
the Government of the RA with the following question:

107



Given the fact that the Convention is a living organism
that must be commented in the light of existing condi-
tions and, that most of the EU member states have rec-
ognized the right to refuse military service on the basis
of religious considerations or on other grounds, can Ar-
ticle 9, paragraph 1, of the Convention be used in the
case of the applicant? !

This issue, in itself, already meant a change in the
attitude of the Court.

The circumstances of this case are as follows: The
applicant complains that his refusal to perform military
service in the armed forces of the RA was a manifesta-
tion of the use of the right to freedom of thought and
conscience and that his deliberations led to interference
in this right, which contradicts the conditions of Art. 9
of the Convention.

During the applicant’s deliberation, the deliberation
on refusing military service on the basis of religious con-
victions was considered legitimate and justified from the
point of view of the Convention. The rights guaranteed
by Art. 9, in no way can relate to the exemption from
compulsory military service on the basis of religious,
political or other convictions. Decisions on the cases of
Heudens and Peters on this issue are the last and since
then the Court has not made a new decision that would
change its previous point of view. By this decision, the
Court made it clear that the right to freedom of thought,
conscience and religion, established by Art. 9 of the
Convention does not apply to cases of exemption from
compulsory military service on religious or political
grounds. In another similar case, Valsamis v. Greece,
the Court held that Art. 9 of the Convention does not
provide for the right to waive universal disciplinary rules.
Moreover, the Court did not recognize the application of
art. 9 in respect of this case under no one of its most
recent resolution. The case Thlimmenos v. Greece, ac-
cording to which the Court did not consider it neces-
sary to draw attention to the question of whether the
applicant’s initial conviction and the subsequent refusal
of the authorities to accept the latter as an accountant
were interference in the rights established by Art. 9 of
the Convention. 1 Despite the wording of subparagraph
(b) of paragraph 3 of Art. 4, the Court did not comment
on whether the application of these sanctions to persons
refusing military service on religious grounds could in
itself violate the rights guaranteed by Art. 9 of the Con-
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vention. The Court expressed this approach also in Ulke
v. Turkey.?

Despite the wording of subparagraph (b) of para-
graph 3 of Art. 4, the Court did not draw attention either
to the question of whether, in relation to persons refus-
ing military service on religious grounds, the use of the
above sanctions may in itself violate the rights guaran-
teed by Art. 9 of the Convention. The court took a sim-
ilar approach in the case Ulke v. Turkey.?

On the basis of the above-mentioned, the Court once
again drew its attention to the fact that up to now, more-
over, during the actual circumstances in the case of
Bayatyan, the prosecution for refusing military service
on religious convictions is not a violation of the rights
guaranteed by Art. 9 of the Convention and thus, the RA
authorities acted in accordance with the requirements
provided by the Convention.

That is, considering the fact that Bayatyan was
brought to criminal liability for evading military service
in 2005, and in this period, and moreover, in the case
investigated one year after, the Court still insisted on this
view , that the refusal to perform military service on
religious beliefs is inadmissible, therefore, the events held
by the Republic of Armenia in 2005 are, at least, legiti-
mate from the point of view of the Convention. It is
obvious that the Armenian authorities could not be pro-
vided by Court’s new comments in Art. 9 of the Con-
vention and, therefore, could not match their actions to
possible “new approaches”. In our opinion, the exist-
ence of a “living organism” of the Convention, in this
case, does not imply a change in the Court’s approaches
to the application of Art. 9 of the Convention.

In this connection, the Chamber of the European
Court noted that at the time of the actual circumstances
in this case, the Armenian authorities acted in such a
way to comply with the requirements of the Convention
and could not violate the rights of the applicant guaran-
teed by part 1 of Article 9 of the Convention, because at
that time since 2001 and up to now, the persecution of
persons who refuse to perform military service on reli-
gious grounds is completely outside the scope of the
articles of the Convention.

It is undeniable that in 2001, the RA authorities could
not foresee that the Court’s opinion on this issue could

! cf. Thlimmenos v. Greece, [GC], no. 34369/97, § 43, ECHR 2000-1V)
2 cf. Ulke v. Turkey case (no. 39437/98, §§ 53-54, 24 January 2006)
3 cf. Ulke v. Turkey case (no. 39437/98, §§ 53-54, 24 January 2006)
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change and even if it had been anticipated, it would not
be clear in which direction it would have changed. As
Judge Sir Gerald Fitzmaurice noted in the case of Gold-
er v. the United Kingdom, with his separate opinion, “the
parties are not obliged to fulfill those main international
requirements that are not formulated with sufficient clar-
ity to enable them to understand what they mean, that
is, in fact, not provided at all, based (so long as it has to
be) on circumstances that have never been detailed or
written down. * (Golder v. the United Kingdom, sepa-
rate opinion of Judge Sir Gerald Fitzmaurice, para. 30):

Moreover, especially important is the circumstance
that about 60 religious organizations were registered in
RA, at the time of the actual circumstances of the case.
The relevant provisions of the legislation of the Republic
of Armenia provide for equal opportunities for each or-
ganization, including equal rights and obligations. And,
if each of these societies insists that military service is
contrary to their religious views, then a situation would
arise where not only the members of the organization
“Jehovah’s Witnesses”, but members of other religious
organizations could refuse to fulfill their duties in the
matter of protecting their homeland. Moreover, the Con-
stitution of the Republic of Armenia provides for its cit-
izens 3 types of obligations, in particular: protection of
the motherland, payment of taxes and duties, and com-
pliance with laws, respect for the rights and freedoms
of others. Consequently, the organization “Jehovah’s
Witnesses” or any other organization can tantamount to
insisting that, for example, payment of taxes and duties
contradicts their religious beliefs and the state would be
compelled not to condemn them, as this could violate
the rights guaranteed by Art. 9 of the Convention.

However, even under such conditions, the Upper
Chamber of the European Court adopted a decision,
which fixed a violation of the applicant’s rights. More-
over, this decision was adopted by the Court in the im-
plementation of the principle “The Convention is a living
organism”. In particular: the Court held that, on the ba-
sis of the principle of legal clarity, predictability and equal-
ity before the law, the Court should not, without justi-

fied reasons, express views different from those previ-
ously expressed in previous cases and become a case
law, but not to handle the dynamic and evolving approach-
es of the Court, also can create obstacles to reform?.
The most urgent need is that the Convention should be
commented on and applied in such a way that the pro-
tection of rights would be practical and non-binding,
rather than theoretical and contrived.®

At the same time, the Court also ruled that limited
comment on Art. 9 from the side of the Commission,
was due to more significant, at that time, approaches.
However, many years have passed since the Commis-
sion, in cases Grandrath v. the Federal Republic of Ger-
many and X. v. Austria, presented its first substantia-
tion, which excluded the right to refuse military service
on religious grounds, from the framework of Art. 9 of
the Convention.

In this connection, the Court applies the principle
of “the Convention as a living organism”, which must
be commented on in the light of current circumstances
and on the basis of the ideology that prevails in today’s
democratic states.” Since the Court is the paramount
and most important system for the protection of human
rights, it must take into account the changing conditions
of states and to determine the criteria, to respond, for
example, to any common developments.® Moreover, in
determining the concepts and terms included in the con-
tent of the Convention, the Court can and must, in addi-
tion to the Convention, also take into account the com-
ponents of international law, as well as their comments,
as determined by the competent authorities. While com-
menting on the provisions of the Convention on Special
Cases, the overall study resulting from professional in-
ternational documents may also be subject to the study
of the Court.’

That is, the Court tries to justify its point of view in
the first place by the fact that at the present stage of
development of social relations, it became necessary to
define new regulations in this sphere, moreover, the most
important is that this approach must be justified by agree-

4 ¢f. Golder v. the United Kingdom, seperate edition Sir Gerald Fitzmaurice, nyukt 30):
5 Vilho Eskelinen and Others v. Finland [GC], complaint # 63235/00, paragraph 56, ECHR 2007-1V, and Micallef v. Malta

[GC], complaint # 17056/06, paragraph 81, ECHR 2009 -...)

¢ Stafford v. the United Kingdom [GC], complaint # 46295/99, paragraph 68, ECHR 2002-1V, and Christine Goodwin v. the
United Kingdom. the United Kingdom [GC], complaint No. 28957/95, paragraph 74, ECHR 2002-VI

7 cf. among others, Tyrer v. the United Kingdom, 25 April 1978, paragraph 31, Series A # 26; Kress v. France [GC], complaint
No. 39594/98, paragraph 70, ECHR 2001-VI; and Christine Goodwin, op. above, paragraph 75

8 cf. Stafford, decree. above, paragraph 68, and Scoppola v. Italy (# 2) [GC], complaint # 10249/03, paragraph 104, ECHR

20009 -...:

° Demir and Baykara v. Turkey [GC], complaint # 34503/97, paragraph 85, November 12, 2008.
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ment formed by the attitude of EU member countries to
this issue - by consensus. A number of international or-
ganizations have already expressed their views on this
issue. In particular, comments from the CCIMK (Arti-
cles 8 and 18) on the part of the OSCE, which are sim-
ilar to the Convention (Articles 4 and 9). Initially, the
OSCE approach coincided with the approach of the
European Commission, according to which the right to
refuse military service on the basis of religious beliefs
went beyond the scope of Art. 18 CCIMM. Neverthe-
less, in its General Comment # 22 of 1993, the OSCE
changed its previous approach and found that the con-
tentious right could derive from art. 18 In a way, that
obligation to use lethal force can create serious contra-
dictions in the manifestations of freedom of conscience
and religion or belief. In 2006 The OSCE clearly refused
to apply Art. 8 of the CCLMM in respect of two cases
brought against South Korea and examined the above
complaints solely in the light of Art. 18, considering that
there had been a violation of these provisions, since the
applicants were prosecuted for refusing military service
on the basis of religious convictions.

In the case of European countries, it is necessary
to note the Basic Charter of European Union Rights of
2000, which came into force in 2009. Although Art. 10
of the Charter literally reproduces Part 1 of Art. 9 of the
Convention, its third part specifies the following: “The
right to refuse military service on religious grounds is
recognized in accordance with the national legislation
on the application of this right.” Such an explicit addi-
tion undoubtedly has tendencies!®!® cf. among others,
Christine Goodwin, the above paragraph. 100, and Scop-
pola, the above paragraph. 105)

and expresses the universal recognition of this right
on the part of the member countries of the European
Union, as well as the weight given to this right by mod-
ern European society. PACE and the Committee of Min-
isters, within the framework of the European Union, in
a number of cases called on all those participating coun-
tries that have not yet made such a decision to recognize
the right to refuse military service on religious grounds,
moreover, recognition of this right is a prerequisite for
membership.

In 2001, PACE, again referring to its previous ap-
peals, in particular noted that this right is the main com-
ponent of the right to freedom of thought, conscience
and religion guaranteed by the Convention, and the Com-
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mittee of Ministers in 2010, taking as a basis the devel-
opment of the OSCE case law, including the provisions
of the Charter of Fundamental Rights of the European
Union, also confirmed similar comments on the defini-
tion of freedom of conscience and religion established
by Art. 9 of the Convention and suggested that the par-
ticipating countries provide for conscripts the status of
persons entitled to refuse military service on religious
grounds.

In view of the foregoing, the Court concluded that
the national legislation of a significant part of the partic-
ipating countries, along with relevant international doc-
uments, has reached the point where there is one com-
mon approach to the issue under discussion in Europe
and beyond.!" In this context, the Court concluded that
a change in the commentary to Art. 9 of the Convention
was at least predictable for Armenia, therefore, taking
into account the principle “the Convention is a living
organism”, the Court concluded that the case law estab-
lished by the Commission with respect to item (b) of
Part 3 of Art. 9 and 4 of the Convention, is subject to
change.

The analysis of this case clearly shows that the prin-
ciple of margin of appreciation is not essentially a sys-
tem of powers given to the state, but the opportunity
afforded to the Court on any occasion not only to as-
sess the actions of the state, but also to anticipate and
guide the rules of conduct of the state in a long-term
perspective.

However, this approach, in our opinion, is based on
a very dangerous trend. Particular concern is the obliga-
tion imposed on the state by consensus, that the state
has not yet assumed, but is already responsible for its
implementation. We are talking about the following: In
the previous paragraphs of this paper, we have analyzed
that, in order to use the principle of margin of apprecia-
tion, the Court basically uses the fact of a consensus
among the participating countries. That is, if the major-
ity of the participating countries have already adopted a
certain approach with regard to settlement or influence
with respect to certain public relations, then its availabil-
ity is already sufficient to spread it to those countries
that in a formal sense have not yet adopted this approach.
For example, the Court in the case of Bayatyan, based
on changes in the case law, established not its case law,
not the obligations accepted by the state, but mainly the
fact that certain decisions have already been taken by

19 cf. among others, Christine Goodwin, the above paragraph. 100, and Scoppola, the above paragraph. 105)
! Bayatyan against Armenia, Complaint # 23459/03. 0707.2011, item 108

110



LI3IAMMNL 3AMBEIBISN

the EU Minister, the OSCE, the PACE, the Committee
by the EU Minister, formulas, other consultative docu-
ments that have already established a change in the “in-
ternational society” approach to persons who evade mil-
itary service on religious grounds. That is, when ratify-
ing the Convention, the Republic of Armenia also rati-
fied Part 3 of Art. 4 of the Convention, which states that
military service is not forced labor and, in fact, goes
beyond the scope of conventional regulation. Concern-
ing this approach, the Commission adopts decisions in
which it sees no violations in the fact of bringing to
justice those who refuse to perform military service on
religious beliefs. As a result, the state, in accordance
with the Convention ratified by it, according to judicial
precedents, organizes its internal legislation and judicial
practice. However, in 2011 the court, taking into ac-
count consultative documents, adopted by international
organizations, adopts a decision that establishes that the
Republic of Armenia in 2005, violated human rights by
bringing him to justice. In particular, the Court found
that since a number of international documents estab-
lished the right to evade military service on the basis of
religion, therefore the Republic of Armenia had to pro-
vide for the fact that the Court would change its case
law. That is, the state, regardless of its domestic legisla-
tion, regardless of the fact that it has not yet assumed
any obligations, is obliged to establish an appropriate
settlement within its own country, taking as a basis the
approach of the international society. Here again it should
be noted that the state, in fact, is obliged to take as a

basis not the obligations imposed by international trea-
ties, but the recommendations of an advisory nature pro-
posed by international organizations. Of course, inter-
national agreements are part of the legislation of the state,
including the legislation of the Republic of Armenia.
Moreover, international agreements prevail over the state
legislation, however, all these documents, indicated by
the Court, are of an advisory nature and in fact do not
establish for the states any legal obligations. Rather, they
establish, but establish an obligation to change their leg-
islation in accordance with these recommendations. In
any of these documents, in fact, there is an appeal to the
participating countries, their willingness to regulate these
social relations on the territory of their states. It must be
stressed once again that none of them has a binding le-
gal right, therefore, the adoption of these decisions for
states does not and can not create any legal consequenc-
es, bearing in mind the fact that all these documents
state explicitly that the states must make legislation and
laws on the basis of the opinions indicated in them. Con-
sequently, the “consensus” established between States
on the part of the Court is not the basis of the case-law,
but in itself should be provided as a legal source for
States. I agree that this approach, being inherently bold
enough, can be seriously criticized, but the fact is that
there is a consensus, which was reflected in the docu-
ments of the consultative commissions of the EU, the
Council of Europe, the OSCE, which, according to the
ruling of the Court , should be the basis for the provi-
sion of legal regulation within states.
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CYIIHOCTH ¥ OCHOBA PEHIEHUI EBPOIEMCKOI'O CYJIA
(HAYUHO- IPAKTUYECKHH AHAJIN3)
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NPABOBLIX PAMOK 4el08eKd 8 COOMBEMCMEUU C PA3BUMUEM MEHCOYHAPOOHBIX OMHOUIEHU.
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